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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[43  CPR  Part  26501 
ALASKA  NATIVE  SELECTIONS 
Reservation  of  Public  Easements 

AGENCY;  Bureau  of  Land  Manage¬ 
ment.  Interior. 

ACTION:  Proposed  rulemaking 

SUMMARY:  This  proposed  rulemak¬ 
ing  will  implement  section  17(b)  of  the 
Alaska  Native  Claims  Settlement  Act 
of  1971.  and  the  court  decision  in  Ca- 
lista,  et  oL  v.  Andrus,  et  oL,  435  F. 
Supp.  664  (D.Ak.  1977).  by  establishing 
the  policy  and  procedures  for  the  res- 
en'ation  of  public  easements. 

DATE:  Written  comments  must  be  re¬ 
ceived  on  or  before  June  26. 1978. 

ADDRESS:  Send  comments  to:  Direc¬ 
tor  (210).  Bureau  of  Land  Manage¬ 
ment.  Department  of  the  Interior. 
18th  and  C  Streets  NW.,  Washington. 
D.C.  20240.  Comments  are  available 
for  public  reviewoin  Room  5555  of  the 
above  address  on  weekdays  during 
duty  hours  (7:45  a.m.  to  4:15  p.m.). 

FOR  FURTHER  INFORMATION 
CONTACT: 

Don  Argetsinger.  Office  of  the  As¬ 
sistant  Secretary.  Land  and  Water 
Resources.  Department  of  the  Inte¬ 
rior.  Room  6629.  18th  and  C  Streets 
NW..  Washington.  D.C.  20240.  Tele¬ 
phone;  202-343-4604. 

Beaumont  McClure.  Bureau  of  Land 
Management.  Department  of  the  In¬ 
terior.  Room  3070.  18th  and  C 
Streets  NW..  Washington,  D.C. 
20240.  Telephone:  202-343-3078. 

Neil  Bassett,  Bureau  of  Land  Man¬ 
agement.  Department  of  the  Interi¬ 
or,  555  Cordova  Street,  Anchorage, 
Alaska  99501.  Telephone  907-277- 
1561. 

SUPPLEMENTARY  INFORMATION: 
Section  17(b)  of  the  Alaska  Native 
Claims  Settlement  Act  (ANCSA),  43 
U.S.C.  1816(b),  authorizes  the  Secre¬ 
tary  of  the  Interior,  after  consultation 
with  the  State  of  Alaska  and  the  Joint 
Federal-State  Land  Use  Planning 
Commission,  to  reserve  such  public 
easements  across  lands  selected  under 
ANCSA  as  he  determines  are  neces¬ 
sary  to  guarantee  access  to  publicly 
owned  lands  and  major  waterways  and 
to  guarantee  international  treaty  obli¬ 
gations.  Regulations  for  public  ease¬ 
ments  were  first  published  on  May  30. 
1973  (38  FR  14218),  as  §2650.4-7  of 
title  43  of  the  Code  of  Federal  Regula¬ 
tions. 

Subsequently,  the  Secretary  issued 
Secretarial  Orders  Nos.  2982  and  2987 
(41  FR  6295,  February  12,  1976,  and  41 
FR  11331,  March  18,  1976,  respective¬ 


ly)  which  set  forth  in  greater  detail 
additional  policy,  guidelines,  and  pro¬ 
cedures  for  the  identification  and  res¬ 
ervation  of  public  easements.  Both  of 
these  orders  were  challenged  by  var¬ 
ious  groups  in  separate  judicial  pro¬ 
ceedings.  After  a  change  of  venue  and 
consolidation  of  the  various  proceed¬ 
ings,  a  decision  was  rendered  by  the 

U. S.  District  Court  in  Alaska  which 
voided  certain  aspects  of  the  Secre¬ 
tary’s  easement  policy  (.Calista,  et  oL 

V.  Andrus,  et  al,  435  F.  Supp.  664 
(D.Ak.  1977)). 

As  a  result  of  that  decision.  Secre¬ 
tarial  Order  2987  has  been  revoked  by 
Secretarial  Order  3020  (43  FR  19726, 
May  8,  1978).  Secretarial  Order  2982 
will  be  revoked  by  a  separate  secretari¬ 
al  order  which  will  be  promulgated 
prior  to  the  effective  date  of  finaliza¬ 
tion  of  this  rulemaking. 

The  purpose  of  this  rulemaking  is 
(a)  to  amend  §§  2560.0-5  and  2650-4.7 
of  title  43  of  the  Code  of  Rederal  Reg¬ 
ulations,  and  (b)  to  interpret  and  carry 
out  the  decision  reached  in  Calista,  et 
dL  V.  Andrus,  et  oL,  435  F.  Supp.  664 
(D.Ak.  1977),  and  the  Secretary’s  deci¬ 
sions  of  March  3,  1978,  by  establishing 
new  policy  and  procedures  for  reserv¬ 
ing*  public  easements  in  the  State  of 
Alaska  pursuant  to  section  17(b)  of 
ANCSA.  The  State  Director,  Bureau 
of  Land  Management,  Alaska,  shall  be 
delegated  by  separate  directive  the  au¬ 
thority  of  the  Secretary  of  the  Interi¬ 
or  to  determine  which  public  ease¬ 
ments  are  necessary  and  to  reserve 
such  easements  for  public  use. 

It  is  anticipated  that  this  rulemak¬ 
ing  will  provide  a  simplified  public 
easement  process  which  will  result  in 
expedited  interim  conveyances  and 
patents  of  selected  lands  to  the  appro¬ 
priate  Native  corporations.  The  ease¬ 
ment  policies  of  this  rulemaking  shall 
be  applied  to  guarantee  public  access 
across  lands  conveyed  to  Native  corpo¬ 
rations  pursuant  to  ANCSA.  It  is  in¬ 
tended  that  this  policy  will  result  in 
the  reservation  of  a  minimal,  nondu- 
plicative  system  of  easements.  This 
policy  is  not  intended  to  preclude  the 
reservation  of  public  easements  which 
are  reasonably  necessary  to  guarantee 
access  to  publicly  owned  lands  and 
major  waterways. 

As  determined  by  the  court  in  Ca¬ 
lista,  et  oL  V.  Andrus,  supra,  the  Secre¬ 
tary  is  bound  in  his  easement  choices 
by  the  specific  criteria  found  in  sec¬ 
tion  17(b)(1).  The  court  also  recog¬ 
nized  that  Congress  was  concerned 
that  certain  portions  of  the  State 
which  were  to  remain  in  the  public 
domain  could  become  inaccessible.  In 
light  of  that  concern,  the  primary 
standard  for  determining  which  public 
easements  are  reasonably  necessary 
for  access  shall  be  present  existing 
use.  However,  a  public  easement  may 
be  reserved  absent  a  demonstration  of 
present  existing  use  if  it  is  necessary 


to  guarantee  international  treaty  obli¬ 
gations,  if  there  is  no  reasonable  alter¬ 
native  route  or  site  available  or  if  the 
public  easement  is  for  access  to  an  iso¬ 
lated  tract  or  area  of  publicly  owned 
land.  Alternative  routes  of  access  shall 
be  assessed  and  reserved  where  reason¬ 
ably  available  to  avoid  adverse  impacts 
on  Native  culture,  lifestyle,  and  sub¬ 
sistence  needs.  The  natural  environ¬ 
ment  and  other  relevant  factors  shall 
also  be  considered. 

The  court  also  noted  that  public 
easements  were  not  intended  to  pro¬ 
vide  the  public  with  the  right  to  use 
Native  lands  for  recreational  purposes. 
Public  easements  may  be  reserved  to 
provide  access  to  recreation  and  hunt¬ 
ing  on  publicly  owned  lands;  however, 
easements  for  recreation  on  lands  con¬ 
veyed  pursuant  to  ANCSA  shall  not  be 
reserved.  Scenic  easements  shall  not 
be  reserved.  Nor  shall  public  ease¬ 
ments  be  reserved  to  hunt  or  fish  from 
or  on  lands  (including  beds  of  water¬ 
ways)  which  are  conveyed  pursuant  to 
ANCSA.  However,  these  uses  where 
otherwise  possible  under  law  shall  not 
be  restricted  (e.g.,  fishing  from  a  boat 
on  the  water  or  fishing  while  standing 
on  the  bed  of  a  waterway  which  is  in 
Federal,  state,  or  municipal  owner¬ 
ship). 

In  addition  to  these  restrictions,  site 
easements  shall  not  be  reserved  for 
future  logging  or  similar  operations 
(e.g.,  log  dumps,  campsites,  storage, 
and  staging  areas).  Public  easements 
for  roads  for  future  logging  or  similar 
operations  will  be  permitted,  but  only 
in  limited  situations.  To  the  extent 
that  sites  and  roads  which  are  in  use 
for  existing  logging  or  similar  oper¬ 
ations  are  valid  existing  rights  under 
ANCSA,  they  would  be  protected 
imder  sections  14(g)  and  17(b)(2). 
Public  easements  for  future  ditches, 
canals,  telephone  and  telegraph  lines, 
and  railroads  which  are  contemplated 
pursuant  to  43  U.S.C.  945  and  43 
U.S.C.  975d  shall  only  be  reserved  if 
they  are  necessary  for  specifically 
identified  purposes. 

All  public  easements  which  has  been 
previously  reserved  in  interim  convey¬ 
ances  or  patents  shall  be  reviewed  in 
light  of  this  rulemaking.  Appropriate 
amendatory  documents  shall  be  issued 
as  soon  as  possible  to  conform  those 
prior  interim  conveyances  or  patents 
to  the  policy  and  procedures  set  forth 
herein. 

Easements  solely  for  private  pur¬ 
poses  shall  not  be  reserved  since  they 
do  not  fall  within  the  scope  of  section 
17(b)  of  ANCSA.  However,  it  should  be 
noted  that  sections  14(g)  and  17(b)(2) 
protect  valid  existing  rights,  including 
those  private  rights  of  access  which 
are  recognized  under  existing  law. 

Public  easements  in  lieu  of  sites 
which  are  used  in  connection  with  the 
administration  of  Federal.  State,  or 
municipal  corporation  installations 
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shall  not  be  reserved.  Section  3(e)(1) 
of  ANCSA  provides  the  primary  mech¬ 
anism  for  protecting  Federal  sites. 
Public  easements,  however,  may  be  re¬ 
served  to  provide  access  to  these  sites 
if  access  is  not  otherwise  provided. 
Space  easements  may  also  be  reserved 
if  necessary  to  insure  public  safety  or 
to  permit  proper  use  of  improvements 
developed  for  public  benefit  or  use. 
The  appropriate  Federal,  State,  or  mu¬ 
nicipal  govemment(s)  and  Native 
corporation(s)  are  encouraged  to  use 
leases,  contracts,  permits,  or  other  use 
authorizations  to  preserve  the  existing 
uses  of  these  sites  in  lieu  of  asserting 
rights  pursuant  to  sections  17(b)(2), 
14(c),  14(g),  or  3(e)(1)  of  ANCSA. 

Future  rulemaking  will  be  promul¬ 
gated  to  address  public  easement  man¬ 
agement. 

Implementation  of  this  rulemaking 
shall  be  carried  out  in  accordance  with 
ANCSA’s  mandate  which  requires 
maximum  participation  by  the  Natives 
in  decisions  affecting  their  rights  and 
property;  keeping  in  mind  that 
ANCSA  is,  in  the  first  instance,  a 
Native  Act  which  carries  the  presump¬ 
tion  that  legal  ambiguities  will  be  re¬ 
solved  in  favor  of  the  Natives. 

It  is  hereby  determined  that  the 
publication  of  this  rulemaking  does 
not  require  a  detailed  statement  pur¬ 
suant  to  section  102(2)(c)  of  the  Na¬ 
tional  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332(2)(c),  and  that 
this  document  does  not  contain  a  sig¬ 
nificant  regulatory  proposal  requiring 
preparation  of  a  regulatory  analysis 
under  Executive  Order  12044. 

The  principal  authors  of  this  pro¬ 
posed  rulemaking  are  Don  Argetsinger 
of  the  Office  of  the  Assistant  Secre¬ 
tary-Land  and  Water  Resources,  and 
John  W.  Burke  of  the  Solicitor’s 
Office,  assisted  by  other  staff  mem¬ 
bers  of  those  two  offices  and  personnel 
from  the  Bureau  of  Land  Manage¬ 
ment, 

Under  the  authority  of  the  Alaska 
Native  Claims  Settlement  Act  (43 
U.S.C.  1601,  et  seq.),  it  is  proposed  to 
amend  part  2650,  group  2600,  sub¬ 
chapter  B,  chapter  II,  title  43  of  the 
Code  of  Federal  Regulations,  by  revis¬ 
ing  §§  2650.0-5  and  2650.4-7  set  forth 
below. 

Subpart  2650 — Alaska  Nativa  Salactions — 
Gonarally 

•  «  •  «  « 

§  2650.0-5  Definitions. 

#  •  •  •  • 

(n)  "LUPC”  means  the  Joint  Feder¬ 
al-State  Land  Use  Planning  Commis¬ 
sion  for  Alaska. 

(o)  “Major  waterway”  means  any 
river,  stream,  or  lake  which  has  sig¬ 
nificant  use  for  transportation  (more 
than  casual,  sporadic,  or  incidental  use 


in  its  liquid  state  by  watercraft)  and  is 
part  of  an  Important  and  consistently 
used  transportation  route  or  system 
for  travel  between  publicly  owned 
lands,  between  communities,  or  be¬ 
tween  communities  and  publicly 
owned  lands.  Float  plane  use  of  a  wa¬ 
terway  must  be  related  to  providing 
access  to  publicly  owmed  lands  in  order 
to  qualify  as  significant  transportation 
use.  The  waterway  must  also  meet 
either  of  the  following  requirements: 

(1)  Significant  commercial  use,  which 
means  more  than  casual,  sporadic,  or 
incidental  use  of  the  waterway  for 
movement  of  commercial  watercraft 
which  are  engaged  in  commercial  ac¬ 
tivities,  e.g.,  float  planes,  ferries, 
barges,  or  other  watercraft  used  to 
transport  goods  or  people  for  commer- 
ical  purposes,  including  commercial 
fishing  craft,  or  other  floating  w'ater- 
craft  common  or  well  suited  for  com¬ 
mercial  use  in  the  locality;  or  (2)  sig¬ 
nificant  resource  value,  which  means 
those  readily  identifiable  attributes  of 
a  specific  waterway  which  are  impor¬ 
tant  from  the  standpoint  of  human 
utilization  and  are  used  more  than  ca¬ 
sually,  sporadically,  or  incidentally  by 
the  public  such  as  recreation,  fishing 
or  to  the  taking  of  aquatic  animals. 
The  existence  of  water,  in  and  of 
itself,  or  scenic  values,  shall  not  be 
considered  resource  values. 

(p)  “Present  existing  use”  means  use 
by  either  the  general  public  which  in¬ 
cludes  both  Natives  and  non-Natives 
alike  or  by  a  Federal,  State,  or  munici¬ 
pal  corporation  entity  on  or  before  De¬ 
cember  18,  1976,  or  the  date  of  selec¬ 
tion,  whichever  is  later. 

(q)  “Public  easement”  means  an 
easement  to  guarantee  public  or  gov¬ 
ernment  access  which  includes  trans¬ 
portation,  communication,  space,  or 
utility  purposes  or  to  gurarantee  inter¬ 
national  treaty  obligations. 

(r)  “Publicly  owned  lands”  means  all 
Federal,  State,  or  municipal  (including 
borough)  corporation  lands  or  inter¬ 
ests  therein  in  Alaska,  including  public 
lands  as  defined  herein,  and  sub¬ 
merged  lands  as  defined  by  the  Sub¬ 
merged  Lands  Act,  43  U.S.C.  1301,  et 
seq. 

(s)  “State  Director”  means  the  State 
Director,  Bureau  of  Land  Managment, 
Alaska. 

•  •  •  •  • 

§  2650.4-7  Public  easements. 

(a)  General  requirements.  (1)  Only 
public  easements  which  are  reasonably 
necessary  to  guarantee  access  to  pub¬ 
licly  owned  lands  or  major  waterways 
or  to  guarantee  international  treaty 
obligations  shall  be  reserved. 

(2)  In  identifying  appropriate  public 
easements,  an  assessment  must  be 
made  of  the  use  and  purpose  to  be  ac¬ 
commodated. 

(3)  The  primary  standard  for  deter¬ 
mining  wt^ch  public  easements  are 


reasonably  necessary  for  access  shall 
be  present  existing  use.  However,  a 
public  easement  may  be  reserved 
absent  a  demonstration  of  present  ex¬ 
isting  use  if  it  is  necessary  to  guaran¬ 
tee  international  treaty  obligations  if 
there  is  no  reasonable  alternative 
route  or  site  available,  or  if  the  public 
easement  is  for  access  to  an  isolated 
tract  or  area  of  publicly  owned  land. 
Alternative  routes  shall  be  assessed 
and  reserved  where  reasonably  availa¬ 
ble  to  avoid  adverse  impacts  on  Native 
culture,  lifestyle,  and  subsistence 
needs.  The  natural  environment  and 
other  relevant  factors  shall  also  be 
considered. 

(4)  All  public  easements  which  are 
reserved  shall  be  specific  as  to  use,  lo¬ 
cation.  and  size.  Standard  sizes  and  lo¬ 
cations  which  are  delineated  in  this 
subsection  may  be  varied  only  when 
justified  by  specific  conditions. 

(5)  Transportation,  communication, 
and  utility  easements  shall  be  com¬ 
bined  wherever  possible. 

(6)  Public  easements  may  be  re¬ 
served  to  provide  access  to  present  ex¬ 
isting  Federal,  State,  or  municipal  cor¬ 
poration  sites;  these  sites  themselves 
shall  not  be  reserved  as  public  ease¬ 
ments.  Unless  otherwise  justified, 
access  to  these  sites  shall  be  limited  to 
government  use, 

(7)  Scenic  easements  or  easements 
for  recreation  on  lands  conveyed  pur¬ 
suant  to  the  Act  shall  not  be  reserved. 
Nor  shall  public  easements  be  reserved 
to  hunt  or  fish  from  or  on  lands  con¬ 
veyed  pursuant  to  the  Act. 

(8)  For  rivers  and  streams,  designa¬ 
tion  as  a  major  waterway  may  be  limit¬ 
ed  to  a  specific  segment  of  the  particu¬ 
lar  river  or  stream. 

(9)  Public  easements  to  be  reserved 
under  section  17(b)  of  the  Act  shall  be 
Identified  concurrently  with  the  pro¬ 
cessing  of  other  land  selection  require¬ 
ments  mandated  by  the  Act  or  applica¬ 
ble  law  or  regulations. 

(10)  The  identification  of  needed 
easements  and  major  waterways  shall 
include  participation  by  appropriate 
Natives  and  Native  corporations, 
LUPC,  State,  Federal  agencies,  and 
others  having  an  interest  in  easements 
and  waterways. 

(11)  After  reviewing  the  identified 
easements  needs,  the  State  Director 
shall  tentatively  determine  which 
easements  shall  be  reserved.  Tentative 
determinations  of  major  waterways 
shall  also  be  made  by  the  State  Direc¬ 
tor  and  shall  apply  to  rivers,  streams, 
and  lakes.  For  lakes,  all  over  640  acres 
in  size  shall  be  screened  to  determine 
if  they  qualify  as  major  waterways. 
Those  smaller  that  640  acres  may  be 
considered  on  a  case-by-case  basis.  The 
State  Director  shall  then  notify  all 
parties  that  participated  in  the  devel¬ 
opment  of  the  easement  needs  and  in¬ 
formation  on  major  waterways  as  to 
the  tentative  easement  reservations. 
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The  Notice  of  Proposed  Easements 
shall  direct  that  all  comments  be  sent 
to  the  LUPC  and  the  State  Director. 

(12)  The  State  and  the  LUPC  shall 
be  afforded  90  days  after  notice  by  the 
Secretary  to  make  recommendations 
with  respect  to  the  inclusion  of  public 
easements  in  any  conveyance.  If  the 
State  Director  does  not  receive  a  rec¬ 
ommendation  from  the  LUPC  or  the 
State  within  the  time  period  herein 
called  for,  he  may  proceed  with  his  de¬ 
terminations. 

(13)  Prior  to  making  a  determination 
of  public  easements  to  be  reserved,  the 
State  Director  shall  review  the  recom¬ 
mendations  of  the  LUPC,  appropriate 
Native  corporation(s),  other  Federal 
agencies,  the  State,  and  the  public. 
Consideration  shall  be  given  to  recom¬ 
mendations  for  public  easement  reser¬ 
vations  which  are  timely  submitted  to 
the  Bureau  of  Land  Management  or 
LUPC,  as  appropriate,  and  accompa¬ 
nied  by  written  justification. 

(14)  The  State  Director,  after  such 
review,  shall  prepare  a  decision  to 
convey  that  includes  ail  necessary 
easements  and  other  appropriate 
terms  and  conditions  relating  to  con¬ 
veyance  of  the  land.  If  the  decision 
prepared  by  the  State  Director  is  con¬ 
trary  to  the  LUPC’s  recommendations, 
he  shall  notify  the  LUPC  of  the 
variance(s)  and  shall  afford  the  LUPC 
10  days  in  wliich  to  document  the  rea¬ 
sons  for  its  disagreement  before 
making  his  final  decision.  The  State 
Director  shall  then  issue  a  Decision  to 
Issue  Conveyance  (DIC). 

(15)  The  State  Director  shall  termi¬ 
nate  a  public  easement  if  it  is  not  used 
for  the  purpose  for  which  it  was  re¬ 
served  by  the  date  specified  in  the  con¬ 
veyance,  or  by  I>ecember  18.  2001, 
whichever  occurs  first.  He  may  termi¬ 
nate  an  easement  at  any  time  if  he 
finds  that  conditions  are  such  that  its 
retention  is  no  longer  needed  for 
public  use  or  governmental  function. 
However,  the  State  Director  shall  not 
terminate  an  access  easement  to  isolat¬ 
ed  tracts  of  publicly  owned  land  solely 
because  of  the  absence  of  proof  of 
public  use. 

(b)  Transportation  easements.  (1) 
Public  easements  for  transF>ortation 
purposes  which  are  reasonably  neces¬ 
sary  to  guarantee  the  public’s  ability 
to  reach  publicly  owned  lands  or 
major  waterways  may  be  reserved 
across  lands  conveyed  to  Native  corpo¬ 
rations.  Such  purposes  may  also  in¬ 
clude  transportation  to  and  from  com¬ 
munities.  airpoils.  docks,  marine 
coastline,  groups  of  private  holdings 
sufficient  in  number  to  constitute  a 
public  use,  and  government  reserva¬ 
tions  or  installations.  If  public  ease¬ 
ments  are  to  be  reserv'ed,  they  shall: 

(i)  Be  reserved  across  Native  lands 
only  if  there  is  no  reasonable  alterna¬ 
tive  route  of  transportation  across 
publicly  owrned  lands; 


(ii)  Within  the  standard  of  reason¬ 
able  necessity,  be  limited  in  number 
and  not  duplicative  of  one  another 
(nonduplication  does  not  preclude  sep¬ 
arate  easements  for  winter  and 
summer  trails,  if  otherwise  justified); 

(iii)  Be  subject  only  to  permitted 
uses  and  SF>ecific  sizes  which  shall  be 
placed  in  the  appropriate  interim  con¬ 
veyance  and  patent  documents; 

(iv)  Follow  existing  routes  of  travel 
unless  a  variance  is  justified  by  speci- 
fice  (x>nditions; 

(V)  Be  reserved  for  future  roads,  in¬ 
cluding  roads  for  future  logging  oper¬ 
ations.  only  if  they  are  site  specific 
and  actually  planned  for  construction 
within  5  years  of  the  date  of  convey¬ 
ance. 

(vi)  Be  reserved  in  topographically 
suitable  locations  whenever  the  loca¬ 
tion  is  not  otherwise  determined  by  an 
existing  route  of  travel; 

(vli)  Be  reserved  along  the  marine 
coastline  only  to  preserve  a  primary 
route  of  travel  between  two  coastal 
communities,  two  publicly  owned  up¬ 
lands.  or  a  coastal  community  and 
publicly  owned  uplands; 

(viii)  Be  reserved  from  publicly 
owned  uplands  to  the  marine  coastline 
only  if  significant  present  existing  use 
has  occurred  on  those  publicly  owned 
lands  below  the  line  of  mean  high  tide. 
However,  for  isolated  tracts  of  publicly 
owned  uplands,  public  easements  may 
be  reserved  to  provide  transportation 
from  the  marine  coastline  if  there  is 
no  other  reasonable  transportation 
route; 

(ix)  Be  reserved  along  major  water¬ 
ways  only  to  provide  short  portages  or 
transportation  routes  around  obstruc¬ 
tions.  However,  this  condition  does  not 
preclude  the  reservation  of  a  trail  or 
road  easement  which  happens  to  run 
alongside  a  waterway; 

(x)  Not  be  reserved  on  the  beds  of 
major  waterways  except  where  use  of 
the  bed  is  related  to  road  or  trail  pur¬ 
poses,  portaging,  or  changing  the 
mode  of  travel  between  water  and  land 
(e.g.,  launching  or  landing  a  boat); 

(xi)  Not  be  reserved  on  the  beds  of 
nonmajor  waterways  except  where  use 
of  the  beds  is  a  segment  of  a  road  or 
trail.  However,  this  exception  shall  not 
be  used  to  reserve  a  continuous  linear 
easement  on  the  streambed  to  facili¬ 
tate  access  by  boat. 

(xii)  Not  be  reserved  simply  to  re¬ 
flect  patterns  of  Native  use  on  Native 
lands; 

(xiii)  not  be  reserved  for  the  purpose 
of  protecting  Native  stockholders  from 
their  respective  corporations; 

(xlv)  Not  be  reserved  on  the  basis  of 
subsistence  use  of  the  lands  of  one  vil¬ 
lage  by  residents  of  another  village. 

(2)  Transportation  easements  shall 
be  limited  to  roads  and  trails.  The  use 
of  these  roads  and  trails  shall  be  con¬ 
trolled  by  applicable  Federal,  State,  or 
municipal  corporation  laws  or  regula¬ 


tions.  The  uses  stated  herein  will  be 
listed  in  the  interim  conveyance  and 
patent  documents  as  permitted  uses  of 
the  easement. 

(i)  The  width  of  a  trail  easement 
shall  be  no  more  than  25  feet  if  the 
uses  to  be  accommodated  are  for 
travel  by  foot,  dogsleds,  animals,  snow¬ 
mobiles.  two  and  three-wheel  vehicles, 
and  small  all-terrain  vehicles; 

(ii)  The  width  of  a  trail  easement 
shall  be  no  more  than  50  feet  If  the 
uses  to  be  accommodated  are  for 
travel  by  large  all-terrain  vehicles, 
track  vehicles  and  4 -wheel  drive  vehi¬ 
cles,  in  addition  to  the  uses  included 
under  subdivision  (1)  of  this  subpara¬ 
graph: 

(iii)  The  width  of  an  existing  road 
easement  shall  be  no  more  than  60 
feet  if  the  uses  to  be  accommodated 
are  for  travel  by  automobiles  or  trucks 
in  addition  to  the  uses  included  under 
subdivisions  (i)  and  (ii)  of  this  subpar¬ 
agraph.  However,  if  an  existing  road  is 
wider  than  60  feet,  the  specific  public 
easement  may  encompass  that  wider 
width.  For  proposed  roads,  including 
U.S.  Forest  Service  logging  roads,  the 
width  of  the  public  easement  shall  be 
60  feet,  unless  otherwise  justified. 
Prior  to  construction,  trail  uses  which 
are  included  under  subdivisions  (i)  and 
(ii)  of  this  subparagraph  may  be  per¬ 
mitted  if  otherwise  justified  and  may 
continue  if  the  road  is  not  built. 

(c)  Site  Easements.  (1)  Site  ease¬ 
ments  which  are  related  to  transporta¬ 
tion  may  be  reserved  for  vehicle  park¬ 
ing  (e.g.,  aircraft,  boats,  cars,  trucks), 
temporary  camping,  loading  or  unload¬ 
ing  at  a  trail  head,  along  an  access 
route,  or  waterway,  or  within  a  reason¬ 
able  distance  of  a  transportation  route 
or  waterway  where  there  is  a  demon¬ 
strated  need  to  provide  for  transporta¬ 
tion  to  publicly  owned  lands  and 
major  waterways.  Temporary  (imp¬ 
ing.  loading,  or  unloading  shall  be  lim- 
ite(i  to  24  hours.  Site  easements  shall 
not  be  reserved  for  recreational  use 
such  as  fishing,  unlimited  camping,  or 
other  purposes  not  associated  with  use 
of  the  public  easement  for  transporta¬ 
tion.  Site  easements  shall  not  be  re¬ 
served  for  future  logging  or  similar  op¬ 
erations  (e.g.,  log  dumps,  campsit^, 
storage  or  staging  areas).  Before  site 
easements  are  reserved  on  transporta¬ 
tion  routes  or  on  major  waterways,  a 
reasonable  effort  shall  be  made  to 
locate  camping  or  beaching  sites  on 
publicly  owned  lands;  psu-ticularly, 
publicly  owned  lands  in  or  around 
communities,  or  bordering  the  water¬ 
ways.  If  a  site  easement  is  to  be  re¬ 
served,  it  shall: 

(i)  Be  no  larger  than  one  acre  in  size 
and  located  on  existing  sites  uniess  a 
variance  is  justified,  in  either  instance, 
by  specific  conditions; 

(ii)  Be  subject  only  to  permitted  uses 
and  specific  sizes  which  shall  be  placed 
in  the  appropriate  interim  conveyance 
and  patent  documents; 
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(iii)  Be  reserved  in  topographically 
suitable  locations  whenever  there  is 
not  an  existing  site; 

(iv)  Be  reserved  on  the  marine  coast¬ 
line  only  at  periodic  points  along  the 
coast  where  they  are  determined  to  be 
reasonably  necessary  to  facilitate 
transportation  on  coastal  waters  or 
transportation  between  coastal  waters 
and  publicly  owned  uplands; 

(V)  Be  reserved  only  at  periodic 
points  on  major  waterways.  Uses  shall 
be  limited  to  those  activities  which  are 
related  to  travel  on  the  waterway  or  to 
travel  between  the  waterway  and  pub¬ 
licly  owned  lands.  Also,  periodic  site 
easements  shall  be  those  necessary  to 
allow  a  reasonable  pattern  of  travel  on 
the  waterway; 

(Vi)  Be  limited  in  number  and  not 
duplicative  of  one  another; 

(vii)  Not  be  reserved  simply  to  re¬ 
flect  patterns  of  Native  use  on  Native 
lands; 

(viii)  Not  be  reserved  for  the  pur¬ 
poses  of  protecting  Native  stockhold¬ 
ers  from  their  respective  cooperations: 

(lx)  Not  be  reserved  on  the  basis  of 
subsistence  use  of  the  lands  of  one  vil¬ 
lage  by  residents  of  another  village. 

(d)  Miscellaneous  easements.  (1)  The 
public  easements  referred  to  in  this 
subsection  which  do  not  fall  into  the 
categories  above  may  be  reserved  in 
order  to  continue  certain  uses  of  pub¬ 
licly  owned  lands  and  major  water¬ 
ways.  These  public  easements  shall  be 
limited  in  number.  The  identification 
and  size  of  these  public  easements 
may  vary  from  place  to  place  depend¬ 
ing  upon  particular  circumstances. 
When  not  controlled  by  applicable  law 


or  regulation,  size  shall  not  exceed 
that  which  is  reasonably  necessary  for 
the  purposes  of  the  identified  ease¬ 
ment. 

(i)  Public  easements  which  are  for 
utility  purposes  (e.g.,  water,  electric¬ 
ity,  communications,  oil,  gas,  and 
sewage)  may  be  reserved  and  shall  be 
based  upon  present  existing  use. 
Future  easements  for  these  purposes 
may  also  be  reserved,  but  only  if  they 
are  site  specific  and  actually  planned 
for  construction  within  5  years  of  the 
date  of  conveyance; 

(ii)  Site-specific  public  easements  for 
future  ditches,  canals,  telephone  and 
telegraph  lines  and  railroads  may  be 
reserved  only  if  the  easement  is  neces¬ 
sary  for  a  specifically  identified  pur¬ 
pose.  and  special  facilities  have  been 
planned  for  construction  within  5 
years  of  the  date  of  conveyance,  and 
the  necessity  to  occupy  Native  lands  is 
fully  justified; 

(iii)  Space  easements  may  be  re¬ 
served  if  required  to  insure  public 
safety  or  to  permit  proper  use  of  im¬ 
provements  developed  for  public  bene¬ 
fit  or  use;  e.g.,  protection  for  aviation 
or  navigation  aids  or  communications 
sites; 

(iv)  Public  easements  may  be  re¬ 
served  to  guarantee  international 
treaty  obligations  or  to  implement  any 
agreement  entered  into  betw'een  the 
United  States  and  the  Native  corpora¬ 
tion  receiving  the  conveyance.  For  ex¬ 
ample,  the  agreement  of  May  14,  1974, 
related  to  Native  Petroleum  Reserve 
Number  Four  (redesignated  June  1, 
1977,  as  the  National  Petroleum  Re- 
serve-Alaska)  between  the  United 


States  Department  of  the  Navy  and 
the  Arctic  Slope  Regional  Corporation 
and  four  Native  village  corporations, 
shall  be  incorporated  in  the  appropri¬ 
ate  conveynces  and  the  easements  nec- 
e,ssary  to  implement  the  agreement 
shall  be  reserved. 

(e)  Conveyance  provisions.  (1) 
Public  easement  provisions  shall  be 
placed  in  interim  conveyances  and  pat¬ 
ents. 

(2)  Permitted  uses  of  a  specific  ease¬ 
ment  shall  be  listed  in  the  appropriate 
conveyance  document.  The  convey¬ 
ance  documents  shall  include  a  gener¬ 
al  provision  which  states  that  uses 
which  are  not  specifically  listed  are 
prohibited. 

(3)  The  easements  shall  be  identified 
on  appropriate  maps  which  siiall  be 
part  of  the  pertinent  interim  convey¬ 
ance  and  patent. 

(4)  All  public  easement  shall  be  re¬ 
served  to  the  United  States  and  sub¬ 
ject,  as  appropriate,  to  further  Feder¬ 
al,  State,  or  municipal  corporation  reg¬ 
ulation. 

(5)  All  conveyance  documents  shall 
contain  a  general  provision  which 
states  that  pursuant  to  section 
17(b)(2)  of  the  Act,  any  valid  existing 
right  recognized  by  the  Act  shall  con¬ 
tinue  to  have  whatever  right  of  access 
as  is  now  provided  for  under  existing 
law. 

Dated:  May  19.  1978. 

James  A*.  Joseph, 
Undersecretary. 
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